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PURPOSE AND LEGISLATIVE INTENT. = The
is to establish a framework for the
commissioner's market conduct actions, including:

purpose

(1) Processes and systems for identifying, assessing, and
prioritizing market conduct problems that have a substantial adverse
impact on consumers, policyholders, and claimants;

(2) Market conduct actions by a commissioner to substantiate such
market conduct problems and a means to remedy significant market
conduct problems; and

(3) Procedures to communicate and coordinate market conduct
actions among state insurance regulators to foster the most efficient
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-and effective use of resources.

NEW SECTION. Sec. 3. SCOPE. This chapter applies to all
entities regulated by this title, and to all persons or entities
acting as or holding themselves out as insurers in this state, unless
otherwise exempted from the provisions of this title.

NEW SECTION; Sec. 4. DEFINITIONS. The definitions in this
section apply throughout this chapter uﬁ;ess the context clearly
requires otherwise. %
(1)

"Best practices organizat'

(3)
primarily expressing®
dissatisfaction.
(4)

#in the business of making
) *such entity regardless of
QFor purposes of this chapter,
ifed in chapter 48.44 RCW, health
n chapter 48.46 RCW, fraternal

s" means a process whereby market regulation
d analyze information from filed schedules,
surveys, required yﬁorts, and other sources in order to develop a
baseline understanding of the marketplace and to identify patterns or
practices of insurers that deviate significantly from the norm or that
may pose a potential risk to the insurance consumer.

(6) . "Market conduct action" means any of the full range of
activities that the commissioner may initiate to assess and address
the market conduct practices of insurers, admitted to do business in
this state, and entities operating illegally in this state, beginning
with market analysis and extending to ' examinations. The

commissioner's activities to resolve an individual consumer complaint
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review of rating, tier classification, underwriting, policyholder

service, claims, marketing and sales, producer licensing, complaint .

handling practices, or compliance procedures and policies.

(c) "Targeted examination" means a focused examination, based on
the results of market analysis indicating the need to review either a
specific line or lines of business, or specific business practices,
including but not limited to: (a) Underwriting and rating; (b)
marketing and sales; (c) complaint hand .

(d) operations and

management; (e) advertising; (f) licensi v(g)ﬁﬁglicyholder services;

(h) nonforfeitures; (i) claims handling; 6r (j) policy forms and

filings. A targeted examination ma nducted by desk examination

%
or by an on-site examination.

(1) "Desk examination" me? nination that is
conducted by an examiner at “a \locati n< insurer's

premises. the

commissioner's offices
by hard copy, microf:
review. '

self-evaluative audit" means a
review, assessment, audit, or
purpose of identifying or ©preventing
noncompliance w promoting compliance with laws, regulations,
r professional standards, which is conducted by

or on behalf of a company licensed or regulated under the insurance

orders, or industr

laws of this state, or which involves an activity regulated under this
title. )

(16) "Insurance compliance self-evaluative audit document" means
documents prepared as a result of or in connection with an insurance
compliance audit. An insurance ‘compliance self-evaluative audit
document may include:

(a) A written response to the findings of an insurance compliance
self-evaluative audit;
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(b) Any supportlng information that is collected or developed for
the primary purpose and in the course of an insurance compliance
self-evaluative audit, including but not limited to field notes and
records of observations, findings, opinions, suggestions, conclusions,
drafts, memoranda, drawings, photographs, exhibits, computer generated
or electronically recorded information, phone records, maps, charts,
graphs, and surveys;
(c) Any of the following:

(1) An insurance compliance self- eval'atlve'audlt report prepared
by an auditor, who may be an employee of the\company or an independent
contractor, which may include the scope © Ethe\

waudit, the information
gained in the audit, conclusion ions, with exhibits
and appendices; :

(1i) Memoranda and documen
insurance compliance self-evaluati: e
potential implementatiqn‘w

(1ii) An implemeﬁfa addresses correcting past
noncompliance, improving ¢ d preventing future

noncompliance; ox’

base system; tracking system, the regulatory retrieval

system, other% uccesser systems, or to additional systems as the
commissioner det%rminéS‘is necessary for market analysis.

(b) Market da nd information that is collected and maintained
by the commissioner shall be compiled and submitted in a manner that

meets the requirements of the NAIC and its systems.

(2} (a) Each entity subject to the provisions of this chapter
shall file a market conduct annual statement, in the general form and
context, in the time frame required by, and according to instructions
provided by the NAIC, for each line of business written in the state
of Washington. If a particular line of business does not have an
approved market conduct annual statement form, the company is not
required to file a report for that line of business until such time as
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NAIC adopts an annual statement form for that llne of bu51ness

(b} The commissioner may, for good cause, grant an extension of
time for filing a market conduct annual statement, if written
application for extension is received at least five business days
before the filing due date. Any insurer that fails to file its market
conduct annual statement when due or by the end of any extension of
time for filing, which the commissioner, in his/her sole discretion,
may have granted, shall be subject to the penalty and enforcement
provisions applicable to the insurer at !

found in the Washington
Insurance Code. N ©

(3) (a) The commissioner shalls S 1nformatlon from data
currently available to the commi 1one£, surveyép required reports,
information collected by the NA .other sources 1h\b%th the publlc or

e
and information f#

private sectors,
industry.

N
SO

k to tl e insurance consumer. The

or that may p
& ,
commissioner ENl the NAIC market analysis handbook as one

by rule a process for

insurer of Washington state-specific complaint
informat QE concernlng ‘thaty insurer before using the complaint

iduct surveillance purposes or transmlttlng
it to NAIC data bases fter July 1, 2007.

(4) (a) If the cémmnissioner determines, as a result of market

. %

analysis, that fug

r inquiry into a particular insurer or practice

is needed, the follow1ng continuum of market actions shall be
considered before conducting a market conduct examination. The
commissioner shall not be required to follow the exact sequence of
market conduct actions in the continuum or to use all actions in the
continuum prior to selecting the appropriate action in the specific
circumstance. The action selected shall be made known to the insurer,
in writing, if the action involves insurer participation or response.
These actions may include, but are not limited to:
(i) Correspondence with the insurer;
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(ii) Insurer interviews;

(1ii) Information gathering;

(iv) Policy and procedure reviews;

(v) Interrogatories;

(vi) Review of. insurer self-evaluation and compliance programs.
This may include consideration of the insurer's membership in a best
practices organization, if the commissioner is satisfied that the
organization's quallflcatlon process is llkely to provide reasonable

-assurance of compliance with pertinent 1nsurance"laws,

(vii) Desk examinations; and

(viii) Investigations.

(b) Except in extraordinary c‘
select the least intrusive an
action that the cbmmissioner
protections for consumers.
(5)

The commissione

or material to the

(1)
ishall be taken as a result of market analysis
‘the general business practices and compliance
activities of insurers, rather than identifying obviously infrequent
or unintentional random errors that do not cause significant consumer
harm.

(2) (a) The commissioner is authorized to determine the frequency
and timing of such market conduct actions. The timing shall depend
upon the specific market conduct action to be initiated, unless
extraordinary circumstances indicating a risk to consumers require
immediate action.

(b) If the commissioner has information that more than one insurer
is engaged in common practices that may violate statutes or rules, the
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commissioner may schedule and coordinate multiple examinations
simultaneously.

(3) The insurer shall be givén a reasonable opportunity to resolve
matters that arise as a result of a market analysis to the
satisfaction of the commissioner before any additional market conduct
actions are taken against the insurer.

(4) The commissioner shall adopt by regulation procedures and
documents that are substantially similar t'ﬁ he NAIC work products

Maﬁket analysis, market

defined or referenced in this chapter.:
conduct actions, and market conduct examinati

\ns shall be performed in

accordance with such regulation.
product referenced in this chapte;
which market analysis, marke

examinations are conducted, the

\cqmmi§;
provide parties with an opportunlty‘for
34.05 RCW before such
If no hearing is held,

XAMINATIONS. . (1) When_ the .
conduct actions identified
fot sufficiently addressed issues
ies in Washington state, the
conduct uniform examination

T arket regulation handbook. RCW 48.03.010
shall not apﬁi to market conduct examinations insofar as that statute
requires period

egular examinations. However, in all other

_ respects, chapte 8.03 RCW shall apply to market conduct

examinations.

(2)(a) In lieu of an examination of a foreign or alien insurer

(b) The commissioner’s determination under subsection (2) (a) is
discreétionary with the commissioner and is not subject to appeal.
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(c) If the insurer to be examlned is part of an insurance holdlng
company system, the commissioner may also seek to simultaneously
examine any affiliates of the insurer under common control and
management which are licensed to write the same lines of business in
this state.

(3) Before commencement of a market conduct examination, market

conduct oversight personnel shall prepare a work plan consisting of .-

the following:

(a) The name and address of the 1nsure

(b) The name and contact informatio

(c) The name of all market con
assigned to

(d) The
(e) The
The

)
(£)
(9)

eceipt of the information contained
may request the commissioner’s
alleged conflict of interest of market

Any such request for review
ribe the alleged conflict of interest in the

proposed assignmen ng any person to the examination.

(b) Within five business days of receiving a request for
discretionary review of any alleged conflict of interest in the
proposed assignment of any person to a market conduct examination, the
commissioner or designee, shall notify the insurer of any action
regarding the assignment of personnel to a market conduct examination
based on the insurer’s allegation of conflict of interest.

(5) Market conduct examinations shall, to the extent feasible, use
desk examinations and data requests before an on-site examination.

(6) Market conduct examinations shall be conducted in accordance
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| REVISED 6/06/06 - Running Revisions
with the provisions set forth in the NAIC market regulatlon handbook
and the NAIC market conduct uniform examinations procedures, subject
to the precedence of the provisions of chapter 48.03 RCW.

(7) The commissioner shall use the NAIC standard data request.

(8) Announcement of the examination shall be sent to the insurer
and posted on the NAIC's examination tracking system, as soon as
possible but in no case later than sixty days before the estimated
commencement of the examination, he exam is conducted in

response to extraordinary circumstance, as ‘described in section

6(2) (a) of this act. The announcem té‘ the insurer shall
contain the examination work plan ai for the insurer to
name its examination coordinator

~3 -
(9) If an examination ;s “expanded significs ntly beyond the

original reasons provided to

S, . .
conduct exgmlnatlon,
R 3
date
conference wixi\ insurer, in accordance with procedures in the NAIC

findings te and schedule an exit

market regulatio !

(12) (a) The ¢ ‘ji351oner shall adhere to the requirements of
chapter 48.03 RCW concernlng issuance of market conduct examination
reports.

(b) The insurer's response shall be included in the commissioner's
order adopting the final report as an exhibit to the order. The
insurer is not obligated to submit a response.

(13) (a) The reascnable and necessary costs of a market conduct
examination may be assessed against the insurer under examination.
The fees shall be consistent with that otherwise authorized by RCW
48.03.060. The fees shall be itemized and bills shall be provided to
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the insurer on a monthly basis for review prior to submission for
payment, or as otherwise provided by state law.

(b) The commissioner shall maintain active management and
oversight of examination costs, including costs associated with the
commissioner's own examiners, and with retaining qualified contract
examiners necessary to perform-an on-site examination. Any agreement
with a contract examiner shall:

(1) Clearly identify the types of furictions to be subject to

outsourcing; 5

(ii) Provide specific timelines fo omﬁietiéﬁ of the outsourced
review;

(iii) Require disclosure to
recommendations; /

(iv) Establish and use

rers regardinhg examination

of the contracts with the
A

ommissioner's designee, shall review

and affirmativ Ly iled Biilings from the qualified
R &

&

contrac

led billings are sent to the

\minef@%be

S, . \1}’3\ &
state cdh%;actlng pggced
and examinéi§ as theYcommissioner deems necessary for the efficient

allowances paid “to sd@h contract persons shall be reasonable in the

market and time ingurred.

NEW SECTION. Sec. 8. ACCESS TO RECORDS AND INFORMATION. (1)
Except as otherwise provided by law, market conduct pversight
personnel shall have free, convenient, and full access to all booké,
records, employees, officers, and directors, as practicable, of the
insurer during regular business hours.

(2) An insurer using a third-party model or product for any of the
activities under examination shall cause, upon the request of market
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be made avallable to such personnel

(3) Each officer, director, employee, and agent of an insurer
shall facilitate and aid in a market conduct action or examination.

(4) No walver of any applicable privilege or claim of
confidentiality in the documents, materials, or information shall
occur as a result of disclosure to the commissioner, any employee of
OIC, or any agent retained by the OIC to assist in the market conduct
examination under this chapter.

(5) When approved by the comm1551oner pursuant to RCW 48.03.070,

market conduct oversight personnel shall

e authorized to issue

subpoenas and examine insurance comp"y personnel under oath.
(6) Notwithstanding the provision £ of this
section, in order to assist 1 \
duties, the commissioner may:
(a) Share documents, materials, S ther 1nformaw/on,
the confidential and p £ ”

eged docum nts,
subject to subsection © (1)

including

materials, or information
w1th other state, federal,
AForcement authorities,
d subsidiaries, provided that the

communications, or information,

nd privileged documents, materials,
vand its affiliates or subsidiaries, and
V/forcement officials 6f other foreign or
domestic juri, and shall maintain as confidential or
privileged any material, or information received with notice

or the understanding’ that it is confldentlal or privileged under the

i

laws of the jurisdiction that is the source of the document, material,

or information; and

(c) Enter into agreements governing the sharing and use of
information consistent with this subsection.

|

NEW SECTION. Sec. 9. CONFIDENTIALITY. (1) All data and
documents, including but not limited to working papers, third-party
models or products, complaint logs, and copies thereof, created,
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produced,

or obtained by or

commissioner's authorized representative,
the commissioner
examinations made under this chapter, or
analysis by the commissioner of the market

or obtained by the NAIC as a result of any

dlsclosed to

the commissioner, the

or an examiner appointed by
in the course of any market conduct actions or

in the course of market
conditions of an insurer,
of the provisions of this

- [ Deleted: 5

chapter, to the extent the documents are
commissioner or the NAIC, shall be confiden . by law and privileged,
shall not be subject to the provisions of chépte'\42 .56 RCW, shall not
be subject to subpoena, “be subject to dlscovery or

in the possession of the

and shall no

admissible in evidence in any private c1v1l actlon.
(2)

If the commissioner of an

and related

or to release it in

information in

NEW SECTION. Sec. 10. MARKET CONDUCT QVERSIGHT PERSONNEL. (1)

Market conduct oversight personnel shall be qualified by A__e_SiR??F}PP.z - o

experience, and, where applicable, professional 'designations. The .
commissioner may supplement the in-house market conduct oversight
staff with qualified outside professional assistance if the

commissioner determines that the assistance is necessary.
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(2) Market conduct over51ght pg;§pppg}_“p9y9_____pppf}}g@__gf_

interest, either directly or indirectly, if they are affiliated with
the management, and have, within five years of any market conduct

action, been employed by, or own a pecuniary interest in the insurer,
subject to any examination under this chapter. This section shall not
be construed to automatically preclude an individual from being:

(a) A policyholder or claimant under an ipsurance policy;

(b) A grantee of a mortgage or instrument on the

individual's residence from a regulate

ity, if done under

(c) An investment owner
investment companies; or

(d) A settlor or beneficia:
otherwise permissible holdings

NEW SECTION. Sec
PERSONNEL. (l) No nor shall any
the commissioner's

rsight personnel, or an

nor shall any liability be
act of communicating or delivering

commissioner or the commissioner's
nation made under this chapter, if the act of

fraudulent intent g@r-the intent to deceive.

(3} A person Aldentified. in subsection (1) of this section is
entitled to an award of attorneys' fees and costs if he or she is the
prevailing party in a civil cause of action for libel, slander, or any
other relevant tort arising out of activities in carrying out the
provisions of this chapter, and the party bringing the action was not
substantially justified in doing so. For purposes of this section, a
proceeding is "substantially justified"™ if it had a reasonable basis
in law or fact at the time that it was initiated.

(4) This section does not abrogate or modify in any way any common
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law or statutory privilege or immunity before the effectlve date of
this act enjoyed by any person identified in subsection (1) of this
section.

NEW SECTION. Sec. 12. FINES AND PENALTIES. (1) Fines and
penalties, applicable to the insurer as found in the Washington
Insurance Code, levied as a result of a market conduct action or

oy

examination shall be consistent, reasonable \g justified.

(2) The commissioner shall take int n51dﬂratlon actions taken

: comply with the standards
of, best practices organizations, and the extent to which insurers
maintain regulatory compliance p 'grams to :

by insurers to maintain membership 1nnkand

self assess, self-report,

and remediate problems detected nd may include th@se con51deratlons

N
nes or\penaltles levied

(?~

of this section.<

in determining the appropriate '
(1)

accordance
with subsection

amination or action performed by
esults in a finding that an insurer
the commissioner

\
shall, in l‘eu of conduct\

this state, unle S

does not have lawsis i imi i or

does not have a market conduct gversight system that is comparable to _

- -
the market conduct oversight system set forth in this law.
(b) The commissioner’s determination under subsection (2)(a) is

discretionary with the commissioner and is not subject to appeal.

NEW SECTION. Sec. 14. ADDITIONAL DUTIES OF THE COMMISSIONER.
The commissioner shall designate a specific person or persons within
the commissioner's office whose responsibilities shall include the

receipt of information from employees of insurers and licensed
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entities concernlng violations of laws, rules, or regulatlons by
employers, as defined in this chapter. These persons shall be
provided with proper training on the handling of such information.
The information shall be confidential and not open to public
inspection.

NEW SECTION.
2010,
his study of the provisions of Title 48 .

SEC. 15. STUDY AND REPORT. Not later than December 15,
the commissioner will report to the lw

/ >
the provisions of this act or which arefnéd longer necessary because of

(\
the provision of this act.

The co sroner s\report shall include a

recommendation for resolving dupli¢

NEW SECTION.
July 1, 2007.

Sec. 16.

Sec. 17.
follows:

The followi insurance and financial
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OIC believes
that the changes suggested
by interested parties makes
the confidentiality grant so
broad that the bill will be
un-passable.])

Because OIC A
believes that development

and implementation of a
market conduct surveillance
system will take a minimum

of two years, it is
impractical to develop a

list of duplicative
provisions in a shorter time
than expressed here.]

<
OIC believes
this effective date is
necessary in order to begin
to be able to retain and
train staff, develop rules,
make IT enhancements, etc.,
prior to this act being

effective as to insurers.)d

institutions under this chapter:

Ats of crime victims'
RCW

compensation
7.68. 110,

" poard under

authorlty under RCW 41.05.026, whether
transferred to another state purchased

ity,

health care prog”am bs he authority, or transferred by the authority
to a technical rev w’committee created to facilitate the development,
acquisition, or iﬁ;lementation of state purchased health care under
41.05 RCW;

(3) The names and individual identification data of all viators
regulated by the insurance commissioner under chapter 48.102 RCW;

(4) Information provided under RCW 48.30A.045 through 48.30A.060;

(5) Information provided under RCW 48.05.510 through 48.05.535,
48.43.200 through 48.43.225, 48.44.530 through48.44.555 , and
48.46.600 through 48.46.625;

(6) Information gathered under chapter 19.85 RCW or RCW 34.05.328

chapter
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that can be identified to a partlcular business;
(7) Examination reports and information obtained by the
department of financial institutions from banks under RCW 30.04.075,
from savings banks under RCW 32.04.220, from savings and loan
associations under RCW 33.04.110, from credit wunions under RCW
31.12.565, from check cashers and sellers under RCW 31.45.030(3), and
from securities brokers and investment advisers under RCW 21.20.100,
all of which is confidential and |
(8) Information provided to the 1nsurance comm1551oner under RCW
48.110.040(3); '
(9) Documents, materials, or, 1nformat10n obtained by the
insurance commissioner under 7 R

1v1leqed information;

of which are

confidential and and

(10) Confidential prop

and 48.31C.070; and
(11) Documentsf g

information obtained by the

(12) Conflden”l’
the insurance.
(13)

i 9 [this act].
information obtained by the

- ( Deleted: 5

4 of this act.
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